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INTRODUCTION 

It is an unfortunate reality of professional practice in today’s litigious society that one’s assets will increasingly come under 

pressure from creditors seeking to realize on debts and liabilities incurred in the course of business.  Statutory recognition of 

the need to balance the conflicting interests of debtor and creditor ranges from, on the one hand, the pro-creditor provisions 

of the Fraudulent Conveyance Act1, Fraudulent Preference Act2 and the federal Bankruptcy and Insolvency Act3, to the statutory 

protection enjoyed by insurance products and pension funds which, as we will see later, provides some welcome 

opportunities for those wishing to protect their assets.  While the first step must clearly be to isolate and contain business-

related liabilities within the business entity, the second priority for any prudent professional, will be, to the extent available, 

to attempt to organize one’s affairs such that personal and family assets are not exposed to those same risks.   

This paper will briefly discuss the limits on planned creditor proofing, and then proceed to mention certain avenues that are 

open to you by the implementation of a long term strategic plan. 

A. WHAT YOU CAN’T DO 

The first reaction of many, on hearing of a potential liability, is to attempt to move personal and family assets in order to 

shelter them.  Unfortunately, this is far too late, and will not provide more than the flimsiest of obstacles to even a 

moderately determined creditor; moreover, such a move will likely be tainted with fraud, and thus may even constitute an 

indictable offence under the Criminal Code4 of Canada. 

The following paragraphs provide a thumbnail of the various restrictions on such reactive avoidance measures. 

1. FRAUDULENT CONVEYANCE ACT  

Section 1 of the Fraudulent Conveyance Act provides as follows: 

If made to delay, hinder or defraud creditors and others of their just and lawful remedies a disposition of 
property . . . is void and of no effect against a person . . . whose rights and obligations by collusion, guile, 
malice or fraud are or might be disturbed, hindered, delayed or defrauded, despite a pretence or other 
matter to the contrary. 

                                                 
1 R.S.B.C. 1996, c.163. 
2 R.S.B.C. 1996, c.164. 
3 R.S.C. 1985, c.B-3. 
4 R.S. 1985, c.C-46. 



 

Section 2 of the Fraudulent Conveyance Act provides as follows: 

This Act does not apply to a disposition of property for good consideration and in good faith lawfully 
transferred to a person who, at the time of the transfer, has no notice or knowledge of collusion or fraud. 

These two sections compose the entire Fraudulent Conveyance Act.  It is clearly couched in fairly general terms, and 

consequently has attracted a substantial amount of case law and judicial consideration.  However, the general prohibition is 

clear; the law will not allow a disposition of assets for the purpose of delaying, hindering or defrauding creditors.  It is 

fundamental to this concept that there must be an intention to delay, hinder or defraud creditors.  Types of dispositions that 

have been held to come within the scope of this Act include conveyances of real property, the mortgaging of real property, 

assignments of mortgages, dispositions of chattels, the transfer or allotment of shares, transfer of money, assignment of 

licences, re-designation of beneficiaries under a life insurance policy and granting of an option to purchase property. 

The Fraudulent Conveyance Act does not seek to prevent ordinary, bona fide business transactions; section 2 specifically 

permits transactions for fair market value, under the rationale that the asset is simply replaced by the consideration paid, 

with no detriment to the debtor’s estate, and thus to the creditor’s ability to recover the debt.  

In determining whether a transaction constitutes a fraudulent conveyance, court decisions have not been consistent and 

therefore, in reality, each situation will turn on its specific facts.  There is an argument that, given adequate indicia of 

fraudulent intent, the protection of the Fraudulent Conveyance Act may be extended to parties who were not creditors when 

the allegedly fraudulent conveyance occurred.  Consequently, while creditor proofing would appear to most to be an 

appropriate and valid business strategy in itself, it would be prudent to ensure that any creditor proofing plan can also be 

justified on other business grounds.  As many of the strategies that we will look at include tax implications, such plans 

should, for example, be structured with tax advantages in mind as a protection against the argument that creditor 

avoidance was the sole rationale for the transaction in question. 

This indication that the courts may increasingly look to a factual finding of fraudulent intent in each case means, 

unfortunately, that there can be no absolute guarantees that a creditor proofing strategy will prevail if a court is determined 

to attribute fraudulent intent.  From a practical point of view, however, it must be emphasized that any strategy that makes 

it more onerous for a creditor to execute against one’s assets will, at the least, discourage such attempts. 

2. FRAUDULENT PREFERENCE ACT   

The second British Columbia Act which you should be aware of is the Fraudulent Preference Act, which effectively prohibits a 

person who is either insolvent or on the eve of insolvency from taking any steps or measures with intent to “prefer” one or 

more creditors as against the others.  This includes the giving of consent to a judgment in favour of the creditor, and the 

granting of a power of attorney to accomplish the same effect, and any other dealing which has the effect of “preferring” 

one creditor over any other.  Additionally, and going somewhat further than the Fraudulent Conveyance Act, a disposition of 

property for less than fair market value transacted within 60 days before the transferor declares bankruptcy will also be 

reviewable, regardless of any intent to hinder, delay or defraud. 

If insolvent or on the eve of insolvency, the only transactions that will not be caught by the Fraudulent Preference Act are 

those that can be shown to have been made at fair market value, without intent to defeat, hinder, delay, prejudice or prefer 

creditors, or any of them. 
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3. BANKRUPTCY AND INSOLVENCY ACT  

By section 100 of the Bankruptcy and Insolvency Act, a trustee in bankruptcy is given the ability to set aside a “reviewable 

transaction” which occurs within one year before the date of bankruptcy, for the sale, purchase, lease or other transacting of 

property or services for consideration conspicuously greater or less than fair market value.  A “reviewable transaction” is 

specifically defined in section 3 of the Act as follows: 

“…a person who enters into a transaction with another person otherwise than at arms length shall be 
deemed to have entered into a reviewable transaction.” 

Any “related party” is deemed not to be at arms length by section 4 of the Act, thus preventing the disposal of assets to 

blood relations, marriage, common law or adoptive relations, and in a corporate sense catches a very wide spectrum of inter-

corporate relationships, as well as relationships between corporations and shareholders.  

Unlike the Fraudulent Conveyance Act and the Fraudulent Preference Act, there is no requirement to prove either knowledge 

of insolvency or the intent to prejudice creditors.  Additionally, section 95 of the same statute precludes a preference to a 

creditor made by an insolvent person within three months before bankruptcy; this period is extended by section 96 to one 

year in the case of a person related to the bankrupt. 

The inescapable conclusion from the impact of these three statutes and the court decisions referred to above is that it is 

never too early to commence a creditor proofing strategy, preferably one which includes other bona fide business purposes 

and advantages.  Conversely, it is certainly too late to take creditor proofing measures when the potential liability is either 

real, or close enough to be properly understood.  In fact, the ideal time to consider, create and implement a creditor proofing 

strategy is before you have any creditors, and before you have any assets requiring protection.  A long term and consistently 

applied asset protection strategy with valid business and tax purposes woven into it will be a strong argument against the 

exigibility of such assets to satisfy creditors’ claims. 

4. THE CRIMINAL CODE OF CANADA. 

Finally, section 392 of the Criminal Code provides that a person who, with intent to defraud creditors, makes a conveyance of 

property, commits an indictable offence.  So does any party receiving property in collusion with the transferor.  Furthermore, 

section 21(1)(b) of the Criminal Code provides that anyone aiding such an offence becomes a party to it.  Consequently, 

anybody advising a fraudulent transfer, with knowledge of the circumstances, is guilty of an offence; this would include a 

lawyer counseling a client in this fashion. 

B. WHAT YOU CAN DO 

The foregoing restrictions and cautions should be kept in mind whenever any creditor proofing transactions (or any other 

non-arms length transactions) are contemplated.  However, there remain many strategies which, when implemented early 

and consistently, can effectively preserve personal and family assets.  It must, however, be understood that most of these 

strategies carry additional costs in their implementation and maintenance, and many of them have tax implications which 

should be clearly identified and understood in advance. 

1. REAL ESTATE 

The matrimonial home should ideally be purchased in the spouse’s name (assuming that he or she is not also in a high risk 

business) and ideally purchased with assets traceable to that spouse.  If the property has not been set up in this manner, 
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then a subsequent transfer to the spouse should protect the home from creditors provided that it is not done in fraudulent 

circumstances as set out above, and preferably a long time before creditors appear on the horizon.  Failing either of these 

scenarios, property should be held in joint tenancy; while a plaintiff has the ability to apply for partition and sale of the 

interest, under the Partition of Property Act5, such an application provides both a further complicating factor to a creditor, 

and it is also questionable whether a half interest in a matrimonial home has any real value on the open market. 

Finally, as we will discuss later, holding property in a trust can also be an effective strategy to remove it from the grasp of 

creditors.  

2. AUTOMOBILES 

Insofar as the consequences of driving after having one drink too many, (and probably more likely, one’s child borrowing the 

car after having far too many drinks) are, in all probability, the largest potential liability that any of us face, one should think 

twice before holding the family automobile in the name of the homeowner.  Given that automobiles to the value of $5,000 

are exempt from seizure under the Court Order Enforcement Act6, it may be advisable either to own and drive a relatively 

modest form of transportation, or to lease your dream car. 

3. BANK ACCOUNTS 

Bank accounts used for family finances should be held jointly with your spouse.  Alternatively, you should maintain low 

balances, or preferably run your finances through lines of credit, as undrawn lines of credit cannot be attached. 

4. RRSPS 

Many people are unaware that RRSPs are, generally, not creditor proof.  However, a spousal RRSP is not subject to attack by 

the contributor’s creditors (in the absence of fraudulent conveyance circumstances), and regular contributions to spousal 

RRSP’s should therefore be maximized.  Again, a long history of consistent spousal contributions for valid tax planning 

purposes when there are no creditor concerns will provide far better protection from creditor attack than contributions only 

made when things are looking less than rosy.  

Other than spousal RRSPs, two types of RRSPs are protected from creditors.  These are: (i) RRSPs purchased with pension 

funds that would otherwise be protected from attack, and (ii) RRSPs which fall under the ambit of section 54 of the Insurance 

Act7. 

 (a) Pension funded RRSPs; the case of Day v. Adley8 established that RRSPs funded with pension proceeds are exempt 

from seizure under section 63 of the Pension Benefits Standards Act9; 

 (b) Insurance Act RRSPs; section 54 of the Insurance Act likewise exempts certain insurance proceeds from creditor 

claims.  In order to qualify for this exemption, the RRSP must have a designated beneficiary being any one of the 

holder’s parents, spouses, children or grandchildren.  Alternatively, if a beneficiary not so defined above is 

designated, the designation must be irrevocable, and must comply with the formal filing requirements set out in 

                                                 
5 R.S.B.C. 1996, c.347. 
6 R.S.B.C. 1996, c.78. 
7 R.S.B.C. 1996, c.226. 
8 65 O.R. (3d) 799 (S.C.). 
9 R.S.B.C. 1996, c.352. 
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section 49(1) of the Insurance Act.  If neither of these requirements is satisfied, then the insurance proceeds will be 

payable to the deceased’s estate and thus remain available to creditors. 

Included within the ambit of the Insurance Act exemption are life insurance policies, annuity contracts and segregated funds 

issued by insurance companies.  The category may also include other financial products and investments falling within the 

definition of “insurance contracts”. 

In the case of Re Sykes,10 the BC Court of Appeal held, in 1997, that, although an annuity type RRSP designated the debtor’s 

spouse as beneficiary, the designation amounted to a disposition within the meaning of the Fraudulent Conveyance Act, and 

as it had not been made for good consideration, the transaction was void as against the creditors.  This underscores the need 

to establish and implement creditor proofing strategies long before creditor concerns actually arise. 

The anomaly that pension funds and insurance RRSPs are protected, but ordinary RRSPs are not (even though both 

effectively exist for the purpose of funding retirement), has been recognized by the Standing Senate Committee on Banking, 

Trade and Commerce.  There is currently a recommendation (made in 2004) that all RRSPs be exempt from seizure, subject to 

some limits to recognize the concepts of fraudulent conveyances and preferences.  However, the implementation of the 

recommendations has not yet been commenced or committed to by the legislature. 

5. TRUSTS 

Usually used as tax planning vehicles, trusts are extremely flexible vehicles and can offer creditor proofing opportunities, 

essentially by removing ownership of the assets from the debtor.  However, depending on the nature of the trust proposed, 

these may entail substantial cost to establish and maintain.  They are technical and require meticulous detail in order to 

create an appropriate and viable structure.  Additionally, most trust structures have tax implications that can be substantial, 

and should only be implemented after appropriate tax advice.   

The fundamental basis of a trust is that an individual (the “Settlor”) transfers assets into the nominal ownership of another 

party (the “Trustee”), who holds those assets and any other required assets in trust for the benefit and use of another party 

or parties (the “Beneficiaries”),  subject to powers set out in the Trust Indenture, which is the document which establishes 

the Trust.  The Beneficiaries of the Trust may have fixed, stated rights, or alternatively such rights may be entirely at the 

discretion of the Trustee.  Examples of Trusts which may be involved in a creditor proofing strategy will range from family 

trusts to offshore asset protection trusts.  While family trusts are relatively common as an income splitting device for tax 

purposes, assets held by a properly constituted family trust will generally enjoy a large measure of creditor protection.  

Offshore asset protection trusts are, on the other hand, created solely for asset protection, and are costly to establish and 

maintain.  They involve the settling of assets in a trust located in an offshore jurisdiction which does not allow creditors to 

access those assets, either by virtue of local laws absolutely prohibiting realization against trust assets, or by not recognizing 

Canadian judgments within the jurisdiction.  Because of the cost of setting up and maintaining such offshore trusts (usually 

requiring corporate trustees domiciled within the off-shore jurisdiction) these trusts may not be cost effective except for 

particularly sizeable estates. 

                                                 
10 [1998] B.C.J. No. 102 (C.A.). 
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6. INDIVIDUAL PENSION PLANS (“IPPS”) 

IPPs have enjoyed a very substantial growth in recent times, and are generally appropriate for high income earners over a 

certain age.  Because the parameters will vary from case to case, and in each case will be ascertained by actuarial and 

accounting advice and calculations, it is generally accepted (but as a rule of thumb only) that they are appropriate for people 

in their early fifties or later, earning in excess of $100,000 per annum.  As these are pension plans, they are related to the 

debtor’s employment, and therefore the business source of funds must be structured appropriately.  Set up properly, these 

offer significant advantages over RRSPs, including substantially higher contribution limits, creditor proofing under the 

Pension Benefits Standards Act, and flexible settlement options (which include pension payments, annuities and transfers to 

RRSPs or RRIFs).   The disadvantages include the unavailability of income splitting potential, that they are locked in and must 

be fully funded, and the cost of setting them up (because of the actuarial and other professional services provided).  

However, for incorporated individuals, the company can borrow to fund an IPP, and deduct the interest cost as a business 

expense.  This, together with significant “past-service contribution room” makes IPPs a very attractive creditor proof 

retirement planning tool. 

C. WARNING 

When implementing any creditor proofing strategy, one must be mindful that most of us have an ongoing relationship with 

our banks and credit card companies.  They, too, are creditors, and too successful a creditor proofing strategy may inhibit 

your ability to obtain the normal credit that most of us take for granted.  Mortgages may also be difficult to obtain, as 

lending institutions typically require the personal guarantee of the income-producing spouse, and you will have an 

interesting task to convince a bank that your gold-plated creditor proofing strategy somehow should not affect your 

desirability as a credit risk on their books. 

D. CONCLUSION 

Properly structured, the use of insurance product RRSP strategies, and the appropriate ownership of capital assets can 

provide substantial protection against creditor claims for personal and family assets.  However, as I have stated earlier, 

formulating and implementing a creditor proofing plan early is essential; if you wait until you need it, you are, by definition, 

too late, and your efforts are more likely to be subject to attack.   

As we have seen from the old westerns, those who delay circling the wagons don’t usually make it to the promised land. 
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