It’s the Liability, Stupid!
By Will Decker, Decker Home Services, LLC

Home Inspections.  When it comes right down to it, it’s all about liability.  The word is one of the most important words in the field of law.  Defined, it means, “legal responsibility for one's acts or omissions.”
It is more and more common for people to want to avoid responsibility for their own actions (or inactions) and try to place the blame on others.  Law suits are widespread and based upon this trend.  People want to deny their own liability and pass it off to others, but what they are really trying to do is deny their responsibility.

This is especially clear in the field of Real Estate, not only with regards to home inspections, but also in the buying, selling, financing, insuring and occupying.  Because of this, I have studied the entire process and found that the home inspector is in a unique position, not only to serve their client, but also to better the entire process.
The owner of a house has the benefit of living there, what lawyers call ‘peaceful enjoyment’, but they also have responsibilities, and therefore liabilities if they fail to meet their responsibilities.  
Tommy’s Bad Roof:  I have a neighbor who, for the purposes of illustration and to limit my liability, I will call Tommy.   Tommy lives across the street from me and I have known him and his family for years now.  Tommy is a nice guy and a good neighbor.  He regularly looks out for his property and mine, but he is not very handy around the house (Tommy was an art major in college).  I have helped Tommy to fix minor things around his house a number of times and he thinks that I am a do-it-yourself genius (Tommy is also a good judge of character).
About a year ago, Tommy looked at his roof and saw granule loss, some missing shingles and had a couple of water streaks along an inside wall.  He decided that he needed a new roof.  He went about it with great vigor and enthusiasm, but his efforts were primarily aimed at getting just the righ color of 3 tab shingles to match the rest of his houses décor.  He asked me if I knew any ‘good roofers’.  I referred him to another friend of mine (John) whose family had been in the roofing business for three generations and who had a much respected local roofing company.  I our state, roofers are state licensed and I knew John was licensed, insured and I had seen many of his jobs before.  I could recommend John to Tommy with confidence.

I met up with Tommy a couple of days later and asked him about how the roofing situation was going.  He was very disappointed with me and said so.  “Your guy wanted to charge me $2,100.00 for the job.  That’s WAY too much.”  I pointed out that John’s company would do a good job and that a roof was not something that one should skimp on.  Tommy wasn’t having any of it.
A few days later, I cam home and saw a big dumpster in Tommy’s driveway and workers on the roof.  Tommy came over and was gushing.  “I found this guy and he said he would do the complete roof for only $600.00!  You should meet him and get his card so that you can recommend him to your customers.”  I went over to meet the roofer, whose name was Stan.  He had a thick accent didn’t speak English very well.  The longer I talked to him, asking about how he would do the job, the worse his English became.  But Tommy seemed happy and I didn’t want to burst his bubble.

About 2 months later, Tommy came over and he was really agitated. “Will, come look!”  In Tommy’s living room (a 25 x 16 space with a cathedral which went from 8 feet high at the outside wall to 16 feet high at the interior) the ceiling was clearly wet and water was actively dripping into a number of small buckets.  Some areas of the plaster were starting to come loose and threatened to fall soon.  I got my inspection bag and started to check it out.

The insulation (fiberglass batt, no vapor barrier) was sopping wet.  The rafters (big 2 x 12s with double sistering every 3rd rafter) were stained and soft to the touch in many places.  There was a musty smell everywhere.
The roof, itself was done with cheap shingles (but they were the right color!) nailed right on the old shingles and only two nails per shingle.  The nails not roofing nails and not hot dipped.  There was no edge flashing and the flashing to the siding (rusty) wasn’t even caulked, let alone replaced.  I called my friend John, the roofer, and asked him to come over, as a favor to me.  When he arrived, it was like he couldn’t decide whether to laugh or cry.  The place was a mess.

Bottom line, John finally got the job, for $10,200.  It included replacing 4 complete Roof rafters (and the employing of a Structural Engineer), most of the roof decking, a tear off, new copper flashing all around (John won’t use anything but copper) and 20 year warranty shingles.
Never did find the accented guy to did the original job.  His phone was no longer connected.

Tommy had been captive to the Great American Dream, The Deal!  He was so captivated by the seduction of getting something for nothing, on being an ‘insider’ that the first jerk who fed into his dreams hooked him completely.  He didn’t want to be bothered with reality or reminded of his responsibility, only to ‘beat the system’.
The difference between the two roofing jobs is clear.  More importantly, John’s price included his hedge against liability.  John’s company is fully licensed Roofers are licensed by the state in Illinois) and insured.  This hedge was insurance and it would protect not only John, but Tommy as well.  John knew about the concept of liability, Tommy did not.

Jacob’s Decisions: I did an inspection on a townhouse for a young couple and the wife’s parents also attended.  The husband’s name was Jacob.  The wife’s Father was an attorney (one that did not specialize in Real Estate) and said that he was going to handle the closing.  He wife’s mother spent the entire inspection planning how she would redecorate the place with her less than enthusiastic daughter.  The Realtor (same Realtor for both seller and buyer) was an old family friends of the parents.
The house had a few little problems (cracked window, older furnace, flaking paint on the fascia and soffit and one rotted window sash) by the clincher was the main service panel.  It was a (Ta Da!) FPE stab-lock.

I summed up the inspection with the husband, who seemed really overwhelmed by the whole process.  I told him that the kicker was the electrical panel and he should try to negotiate with the seller for a give back, but that was between him, his Realtor, Father-in-Law lawyer and the sellers.  The Realtor burst right in, with the Father-in-Law in tow, and literally pushed me out of the way.

I wrote the report, including pictures, listed the defects and made the proper recommendations with regards to the FPE panel “(history of problems,… doesn’t always trip when it should, …. old,…. Recommend evaluation and replacement by a licensed and insured electrical contractor”).

Because the client only lived about a mile away from me, I though that I would save postage and time and just drop the report off (I issue the report within 24 hours of the inspection).  When I knocked on the door, I saw that the young couple was living with the wife’s parents.  The attorney  Father-in-Law, upon seeing the report said, “We don’t need that.  You should be giving it to the Realtor, not us.”  I tried to explain to my client, Jacob, that he should take the time and read the entire report and discuss it with his Realtor and Father-in-Law. If they had any questions, just give me a call.  The Father-in-Law said that wouldn’t be necessary, “I know how to do a simple closing”, and practically slammed the door in my face.

4 months passed.  I received no call for a pre-losing inspection (which I include in my inspection fee) and just assumed that everything was going along fine.

I then received a call from Jacob.  He was calling from work and was very angry.  It seemed that when his wife had used a new toaster oven that she had received as a house warming present (from, who else, her Mother), the wall in the utility room, where the service panel was, pretty much exploded into sparks.  Jacob had, thoughtfully, taken the small CO2 extinguisher that they kept in the kitchen and used it.  There was no fire and only minor paint damage, but they were totally without power.  He demanded to know how soon I could have an electrician out there to fix it, at my expense!

I tried to calm him down, but he was frantic.  I asked if I could stop by the house later that day.  He agreed.
I arrived and was greeted by Jacob, his wife and, yes, you guessed it, His Father-in-Law, Mother-in-Law and the Realtor!  The Spanish Inquisition was reborn that day and I wasn’t Torquemada.

Everyone (except Jacob and his wife) started talking at once and none of them seemed interested in letting me answer.  The accusations were hot and heavy.  I tried to get a word in edgewise, but everyone was only interested in what they, individually, had to say.  When the Realtor said, “I’ll see to it that you never do any business in this town again!” and the Father-in-Law started yelling about lawsuits and seizing my home, I stepped outside and called my friend, Arnold, who is also my attorney.  Luckily, he was home and could come right over.

When he arrived, I advised that the lawyers speak to each other and that everyone calm down until the situation was understood by Arnold.  After about 10 minutes of private discussion, the Father-in-Law blew up at Arnold and the whole thing started again.

Arnold advised me to leave with him, and over a beer he explained the mess to me.

It seemed that no one even looked at the inspection report.  The Realtor told the ‘family’ that it was just a formality.  The Father-in-Law lawyer had never done a closing before (only corporate law) and has a legal aide in his office fill out all the paperwork for the closing, which he just signed.  No one called an electrician or even fixed the cracked window glass.

Although there were many threatening letters and even more threatening calls, nothing ever came out of the lawsuit (Arnold is a REAL good lawyer).  Turns out that the Father-in-Law wound up paying for the repairs, and this is how it should be.  The Father-in-Law was the one who made the liability assuming errors.
What happened here?  Jacob was the client (he signed the contract) he allowed others to make all his decisions for him.  His wife’s parents, and I am sure they are a loving and caring couple, bullied their way into the process and simply overwhelmed him.  When he received the home inspection report, he allowed his Father-in-Law to over ride him and assume all the risk.  The Father-in-Law wanted all the authority, so he would up assuming all the liability.
The Remodeled Dream House:  I inspected an older (built in 1910) house in our area.  It was a two story structure and the buyer (a mother and daughter) told me that they were buying it directly from the sellers, who were four cousins.  The sellers had bought the house about a year before, as an investment, and put about $100,000 into remodeling it.  The interior was beautiful, all hardwood and tile and new appliances and the latest décor.  The buyer’s were in love.

I usually pull the houses permit and tax history for my clients, prior to the inspection.  I noticed that the last construction permits were dated for about 15 years before and that the tax records listed the property as having only one bathroom, the actual house had 2 ½ baths.  A light went off in my head!

The inspection found that, while the cousins (who had done all their own work, so save money) had done a pretty good job on the appearance, they had entirely ignored the underlying infrastructure.

The heating and air condition ducts were very undersized.  The plumbing above the 1st floor was the original old galvanized piping (and no di-electric fittings), the water pressure was very weak, the roof had a 2nd layer if new shingles (badly) nailed over the first and all flashing metal was rusted through.
The PVC drain pipes for the new 1st floor powder room was held up in a closed off, damp and musty portion of the back basement by a short length of 2 x 4 that itself rested on an old, rotted shelf.

All the outlets above the 1st floor tested as having significant voltage drop under load, with one registering a 21% voltage drop under 12 amps load.

The furnace was old (19 years) and so was the water heater.  The air conditioning compressor was ‘near the end of its useful life’, as we say.

Due to the strict enforcement of building codes in my area, I wrote a special note: “Recommend that copies of all construction permits for the renovation and all invoices from the licensed and insured remodeling contactors employed (including their license numbers and insurance certifications) be obtained from the seller before the close of escrow.

Needless to say, there were none.

If my client had bought the house, it would undoubtedly been inspected by a city code inspector at some later date.  At this time, she would have had to do the needed repairs to bring the house up to codes AND paid any fines for doing the original work without the required permits (the do that around here).

I wanted to make sure that she was aware of the great amount of liability she was taking off the seller’s shoulders and putting on her own.

In closing, I believe that these stories will help to illustrate one of the most important jobs that home inspectors have.  We are primarily concerned with the safety and value of our local housing stock, but we also serve to make sure that those who have responsibility (and liability) for their part in the Real Estate transaction process realize and fulfill their responsibilities.

If we do that, we not only serve our clients, but we also serve the whole process.
