FILED

Darpas rmaet! o Bimrwr e Frodecers) Fegaishion
Ciapuly Agency Clerk

STATE OF FLORIDA CLERK  Brandon Michols
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATL ., THS2013
DIVISION OF PROFESSIONS Flo®  2013-04045

In re: Petition for Declaratory Statement

DON MEYLER INSPECTIONS, INC., I

Petitioner. DS 20 1 3'03 9

DECLARATORY STATEMENT

This Cause arises from the Petition for Declaratory Statement filed by Don Meyler Inspec-
tions, Ine., (DMI), through its authorized representative, with the Division of Professions (“the
Division™) on May 10, 2013. DMI secks clarification regarding the prohibition against offering
fees for home inspection referrals—imposed by section 468.8319(1)(h), Florida Statutes—when
applied to referrals from property and casualty insurers for windstorm mitigation inspections.
The Division assigned case number DS 2013-039 to DMI's petition. The petition was noticed in

I
issue 39/112 of the Florida Administrative Register on June 10, 2013, The Division herein grants
DMI’s petition and declares as follows:
QUESTIONS PRESENTED
1. DMI presented three questions to the Division, which are restated as:

Question 1, Is a licensed contractor or licensed home inspector under Flonda law le-
gally allowed to provide a flat referral fee to an insurance agent in light
of the statutory prohibition of “any compensation, inducement, or re-
ward to any broker or agent therfor” for referrals, §468.8319(1)h),
Fla. Stat., when conducting wind mitigation inspections, as contemplat-

ed in section 627.7117

Question 2. Does the phrase “broker or agent therfor,” used in § 468.8319 (1)(h), ap-
ply to insurance agents and thereby prohibit an inspector from offering
the agent a referral fee?



Question 3. s the advertisement of an incentive and/or referral fec to insurance or
agent associations prohibited within the framework of the Division's
regulatory authority?’

FINDINGS OF FACT

L. The Division is the State Agency charged with the licensure of home inspectors
and the regulation of home inspection services as defined in section 468.8311, Florida Statutes,
Ch. 468, Part XV, Fla. Stat. *

2. DMI is a Florida for-profit corporation whose corporate address is 2703 Gateway
Drive, Suite A, Pompano Beach, Florida 33069,

3. DML is organized for the primary purpose of scheduling, overseeing, and provid-
ing quality assurance for the inspection of windstorm mitigating fixtures and construction tech-
niques. Homeowners then may report the fixtures and technigues to their insurers and receive
premium discounts for hurricane loss mitigation.

4. DMI intends to enter into a referral arrangement with individuals representing res-
idential property insurers. In this arrangement, DMI or its contractors would pay a flat fee to the
insurers’ representatives for each windstorm mitigation inspection completed for an insurer's
referred policvholder.

- 3 Individuals who represent insurers in policy transactions are known as “agents.”
An agent transacting property insurance is a “general lines agent.” A general lines agent restrict-
ed o noncommercial property and casualty insurance is a “personal lines agent.” Se¢ Fla. Stat.

58 626.015 (2); 626.015 (5)a); 626.015 (15).

! While DMI asks more broadly if the sdvertisements are “a legally acceptable practice,” the Division understands
that this question s implicitly limited 1o the scope of the Division's authority and rephrases to clarify that limitation,

! The Petition filed by DM is incorporated by reference into the instant Declarmtory Statement. The Division's
analysis assumes that the facts alleged in the Petitions are true, See Fla. Admin. Code R. 28-105.003 (providing
that “[t]he agency may rely on the statements of fact set out in the petition without taking any position with regard to
the validity of the facts."),



. Section 468.8319 (1)}h), Florida Statutes, provides that a person may not “Offer
or deliver any compensation, inducement, or réward to any broker or agent therefor for the refer-
ral of the owner of the inspected property to the inspector or the inspection company.” (emphasis
added).

JURISDICTION

T, “Any substantially affected person may seek a declaratory statement regarding an
agency’s opinion as to the applicability of a statutory provision, or of any rule or order of the
agency, as it applies to the petitioner’s particular set of circumstances.” § 120,565, Fla. Stat.

B. “The purpose of a declaratory statement is to address the applicability of a statuto-
ry provision or an order or rule of the agency in particular circumstances. A parly who obtains a
statement of the agency's position may avoid costly administrative litigation by selecting the
proper course of action in advance, Moreover, the reasoning employed by the agency in suppon
of a declaratory statement may offer useful guidance 1o others who are Likely to interact with the
agency in similar circumstances. Another party can expect the agency to apply the rationale for
its declaratory statement consistently, or to explain why a different application s required.”
Chiles v. Dep 't of State, 711 S0.2d 151, 154-55 (Fla. 15t DCA 1998 ){internal citation omitted).

9. “Declaratory stalemenls are appropriate where a petition is filed by an individual
corporation alleging a “particular set of circumstances’ invelving *a unique industry having very
limited participants engaged in almost identical operations.” ... an agency may not decline 1o re-
spond to a petition for a declaratory statement simply because “declaratory statements as to one
would almost invariably be of interest to others in the very limited group.™ ExxonMobil Chl

Corp. v. Dep't of Agric. & Consumer Servs., 50 S0.3d 755, 757-58 (Fla. 1st DCA 2010) (citing



Dep't of Bus. & Prof’l Reg, Div. af Pari-Mutual Wagering v. Inv. Corp. of Palm Beach, 747
So.2d 374, 385 (Fla. 1999)).

10.  DMI submits a particular set of circumstances, is substantially affected by the Di-
vision’s application of the statute, and can likely avoid costly administrative litigation by select-
ing the proper course ol action in advance. Accordingly, the Division finds junsdiction 1o issue a
Declaratory Statement pursuant to section 120,565, Flonida Statutes,”

CONCLUSIONS OF LAW

11.  The resolution of the questions posed by DMI tumns on the proper interpretation of
section 468.8319 (1)(h), Florida Statutes.

12, “Legislative intent guides statutory analysis, and to discern that intent we must
look first to the language of the statute and its plain meaning.” Fla. Dep 't of Children & Family
Servs. v. P.E, 14 So. 3d 228, 234 (Fla. 2009). In this regard, “legislative intent is determined
primarily from the text™ of the statute. Cont ! Cas. Co. v. Ryan, Inc. E, 974 So. 2d 368, 374 (Fla.
2008). If the language of a statute is clear and unambiguous, then there is no reason to go beyond
the plain meaning of the statute's words. Saunders v. Saunders, 796 So. 2d 1253, 1254 (Fla. 1st
DCA 2001).

13. A statute is ambiguous if reasonable people could find different meanings from

the same language. Blamon v. City of Pinellas Park, 887 So. 2d 1224, 1230 (Fla.2004).

' The petitioner should note that the Division's authority to regulate home inspectors and home inspection services
under Ch, 468, Part XV, Fla. Stat. is limited to regulatory enforcement. Section 4688319 (2) provides criminal pen-
alties for viclation of its provisions. While the interpretation of statutes by the agencies charged with their enforce-
ment is entitled 1o great deference and will not be overturned unless clearly erroneous, Gay v Canada Dy Bottfing
Co, 59 S02d 788, 790 (Fla 1952), the Diviston's interpretation does ned bind the authority of Florida's criminal
prosecutors o bring charges under this section.



14. “Statutes, as a rule, *will not be interpreted so as to yield an absurd result.” ™ Srare
v. facovane, 660 So. 2d 1371, 1373 (Fla. 1993} (guoting Williams v. Stare, 492 So. 2d 1031, 1054
(Fla. 1986)).

15.  *“It is an elementary principle of statutory construction that significance and effect
must be given to every word, phrase, sentence, and part of the statute if possible, and words in a
statute should not be construed as mere surplusage.” Hechiman v. Nations Title Ins. of New York,
840 So. 2d 993, 996 (Fla. 2003).

l&, By ils terms, section 468.8319 {1)(h) cannot be read as a simple prohibition upon
any fees for referrals because it would render the whole phrase “to any broker or agent therefor”
surplusage. The two limils upon fees for referrals in the text are (1) to whom they may not be
offered and (2) for what they may not be offered for.

17.  Turning first to the question of to whom the fees may not be offered, the statute in
question superficially reads as the prohibition of offering payment for a referral from any person
whose function is as a broker or agent. This interpretation is problematic for several reasons.

1§.  First, terms “broker” and “agent™ are not defined in the statute. Second. the modi-
fier therfor® after the word “agent™ seems to limit the restriction to agents for the broker. The dic-
tionary meaning of the word “broker™ is “An agent who acts as an intermediary or negotiator,
esp. between prospective buyers and sellers; a person employed to make bargains and contracts
between other persons in matters of trade, commerce, and navigation, Black's Law Dictionary
187 (Tth ed. 1999).

19.  Because of the near limitless application of the dictionary meaning of “broker,” if

the legislature meant the terms to apply to anyone whose function falls within the dictionary

* As opposed to therefore (1.¢. ergo) therefor means “for that™ or “for it” Garmer v Dictionary of Legal Usage B91
{3rd ed. 2009).



meaning, then the term “agent therefor” would become surplusage. The term “agent therefor” is
only given meaning when the term “broker” is used as a specific title (e.g. a real estate broker)
and an agent acts on behalf of that broker. In other words, there is a strong indication that the
legislature meant for the terms “broker or agent therefor™ to apply in a limited sense—to a spe-
cific group of brokers and agents—but did not clearly define the limits of the terms.

20,  This leads us to the second !irfr}'tl placed upon the prohibition—what the fees may
not be offered for. That is, they may not be offered for the referral of “owners of inspected prop-
erty.” To determine whether the property would be an “inspected properiy”, we first have 1o an-
swer the question of what is an inspection. The statute does not define “inspection,” but does de-
fine “home inspection services”.

21.  **Home inspection services’ means a limited visual examination of the following
readily accessible installed systems and components of a4 home: the structure, electrical system,
HVAC system, roof covering, plumbing system, interior components, exterior componenis, and
site conditions that affect the structure, for the purposes of providing a written professional opin-
ion of the condition of the home.” Fla, Stat, § 4688311 (4).

22, ®[1)f the statwtory intent is unclear from the plain language of the statute, then “we
apply rules of statutory construction and explore legislative history to determine legislative n-
tent.”™ Koife v. Stare, 934 So. 2d 1226, 1231 (Fla. 2006)quoting BellSouth Telecomms., fnc. v.
Meeks, 863 So, 2d 287, 289 (Fla. 2003)).

23.  Among the basic principles of statutory construction is that statutes relating to the
same subject matter must be read together, or in pari materia, Fla. Dep't of State v. Martin, 916

So. 2d 763, 768 (Fla. 2005) (“The doctrine of in pari materia is a principle of statutory construc-



tion that requires that statutes relating to the same subject or object be construed together to har-
monize the statutes and to give effect to the Legislature's intent.").

24.  Read in pari materia, the prohibitions in section 468.8319 only apply to the regu-
lation of Home Inspection Services as defined in 468.8311(4). Home inspection services are
those conducted “for the purposes of providing a written professional opinion of the condition of
the home” Fla. Stat. § 468.8311(4) (emphasis added).

25.  The distinction here between “the” condition and “a” condition is critical. *[T]he
condition of the home” means the overall or general condition. For example, a roofer that only
inspects a roof to give a job estimate is not providing home inspection services. A heating and air
conditioning salesman that only inspects a home's condition of insulation is not providing an
opinion about the overall condition of the home and is not providing home inspection services,

26.  An individual, whether a licensed home inspector, or licensed contractor that in-
spects wind mitigation fixtures and construction technigues, then prepares and signs a form for
the owner to provide to their insurer for premium discounts, does not provide an opinion of the
condition of the home and is not performing home inspection services.

27.  Finally, the purpose for a prohibition on fees for referrals is clearly to guard
against conflicts of interest. For instance, if a4 home inspector were to have a referral fee ar-
rangemen! with a real estate broker or agent therefor, the sale would depend in part on a favora-
ble sign off by the inspector. The inspector would have an incentive to provide a favorable in-
spection and the brokers would have incentive to seek out inspectors that would work in their
favor, The public purpose for regulating home inspectors is consumer protection, which is direct-

ly undermined by the incentives provided by a referral fee arrangement.



28.  While home insurers may use similar terminology, (i.e. "agent”) they do not pre-
sent the same conflict of interest when referring customers to a particular inspector. The insurers’
sales are nol contingent on the positive results of a mitigation inspection. To the contrary, posi-
tive inspections result in discounts by the insurers. The insurers’ interest is in guarding against
catastrophic loss and therefore they seek to have accurate inspections of wind mitigation fea-
tures. What's more, a prohibition of referrals in this case would undermine the public purpose of
the wind mitigation program, which is 1o promote to the greatest extent possible the proper in-
stallation of features that will guard against catastrophic loss from hurricanes.

29, Therefore, as to DMI's question 1, a licensed home inspector or licensed contrac-
tor would not violate the provisions of § 468.8319 by offering a fee to insurers for referral of
wind mitigation clients,

30.  Asto DMI's question 2, the phrase “broker or agent therfor,” used in § 468 8319
{1{h), does not apply to insurance agents and does not prohibit an inspector from offering the
insurance agent a referral fee,

1. As 1o DMI's guestion 3, such advertisements are not prohibited by Ch. 468, Part

XV, Florida Statutes.,

DONE and ORDERED on this the jﬂy of =5, L: , 2013,
G.W. Ham:ii. Director

Division of Professions
1940 MNorth Monroe Street

oa



Tallahassee, Florida 32399-1035

NOTICE OF R DICIAL REVIEW

A party who is adversely affected by this Final Oder is entitled to judicial review pursuant to
Section 120.68, Florida Statutes, Review Proceedings are governed by Rules 9.110 and ©.190,
Florida Rules of Appellate Procedure. Such proceedings are commenced by filing one copy of a
MNotice of Appeal with the Department of Business and Professional Regulation, Atin: Ronda L.
Bryan, Agency Clerk, 1940 North Monroe Street, Suite 92, Tallahassee, Florida 32399 and a Se-
cond copy, accompanied by filing fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Florida Appellate District where the Party
Resides. The Notice of Appeal must be filed within thirty {30) Days of Rendition of the Order 1o
be reviewed,

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furmished by
11.5. Mail on this the l l day ﬂfﬁ"# 2013 to Nick larossi, Authorized representative for
Don Meyler Inspections, Inc., Capital City Consulting, LLC., 101 E. College Avenue Suite 303,

Tallahassee, Flonda32301
a1
Loarcln M NLL
L ]

Agency Clerk’s Office
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-Petitioner,

COMES NOW, Don Meyler Inspections, Ine. {"Dhﬂ“mW}, pu.rlunl to

sp=t T ae

" Section 120,565, Florida Statutes, and Rule 28-105, Florida Administrative Code, and roquéaty
the issuance of a declaratory statément by the Department of Business and Professional
Regulation, Division of Professions (“Division") regarding the application of certain stautes 1o
the Petitioner's particular sef of circumstances. Specifically, the !'Hiﬂnu'mlsqqnﬁm s
" 'tg'thé Peditioners ability to provide referral fees to insurance ageats liocised under Chapter 626, -
Florids Statutes (“Agents”) for the referral of policybolder wind mitigation inspection busincsses
conducted under s, 627,711, Florida Statutes, and performed by Petitioner’s contracted Home
Inspectors licensed under Chapter 468, Florida Statuter (“Contractors™), [n support of the

" Patith, Petitioner states ds follows: L Tty

1. The affected agency is the Depurtment of Business and Professionsl Regulation —
Divigion of Licensing, located st Morthwood Centre, 1940 North Monroe Street, Tallshasses,
Florida 32399,
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2. DMI is a Florida for-profit corporation whose corporate address is 2703 Gateway
Drive, Suite A, Pompano Beach, Florida 3306%. For purposes of this petition, however, DMI's

address is that of its undersigned representative.

3. The primary organizational purpose of DMI is to schedule, manage, oversee, and
provide quality sssurance for windstorm mitigation inspections to homeowners. Contractors
documenl the results of in-person windstorm mitigation inspoctions on & Uniform Mitigaticn
Verification Form OIR-B1-1802. The Form is submitied to the homeowner's property insurer (o

achieve eligible insurance premium discounts for mitigation features.

4. Petitioner intends to enter into a referral arangement with Florida licensed resident

Agents wherein Petitioner or its Contractors pay a flat fee to the Agents for referrals of Agent
« Hoe B I e my Ty gw 1 . w5 '\-.!'._'IF-_;_ - v j i
pnﬁn;hﬂdﬂsmmﬁuuhwmmiﬂgﬁnwmmpm.hmmm et

practice currently engaged by equivalent associations and inspection companies. Petitioner's
substantial interests, as well a8 that of the Contraciors, are affected by the Division's
interpretation of the spplicehle provisions of Florida law governing the payment of referral fees

d il e e Y
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by Contractors to Agents.”
5. Petitioner secks & Declaratory Statemont from the Division as to whether the

provisions of s. 468.8319(1)(h), Florida Statutes, regulating home inspectors, prohibit the
Agreement contemplated herein

"'.'r_-\.._ : ’

LEGAL CONSIDERATIONS APPLICABLE TO THE PETITION FOR
DECLARATORY STATEMENT
6. Section 468.83191 k), Florida Stanes, on its face prohibits persons from providing

inducements to any ageot for referrals to & home inspector or inspection company and provides

Tryr l
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JERB3IY Prohibitions; penaliies.—

(1 ..-Ip:ﬂ:annlﬂjw.* ,
(h} Offer or deliver any compensation, inducement, or reward to any broker or agent
therefor for the referral of the owner of the inspected property io the inspector or the
Inspechion company.

{2) Any person who is found fo be in viglation of any provision of this rection commils a
_misdemeancr of the first degree, punivhable as provided im 3. 775.082 aor 3. 775.083.

7. ‘The prohibition on inducements in Section 468.8319(1)(h), Florida Statutes, applies

to “Home ingpection services™ as defined in section 4688311 (4), Flarida Statutes, which states:

468.871) Definitions. —Ax used in this pari, the ferm:

- wofd}~Home-ingpection services” means a limited visual examination of the following . .
readily accessible installed sysiems and components of a kome: the structure, electrical
myatem, HVAC syatem, roof covering, plumbing system, interior components, exterior
components, and xite conditions that gffect the structure, for the purposes of providing a
written profesnional opinion of the condition of the home

8. The type of inspections performed by Petitioner’s Contractors for windstorm

wtﬂumm-tmtdtﬁmdbymhtnmmﬂﬂdmmmﬂl
Florida Statotes, which states:

617711 Notice of premium discounts for hurricane loss mitigation; uniform
mitigation verification inspection form.—

s i) Using a form preseribed by the Office of Insurance Reguldiion, the inrurer shall, .
clearly npefy the applicanr or policholder of any persomal liner residennal propermy
imrurance policy, at the time of the isswance of the policy and at each renewal, of the
avuilability and the range of each premium discouns, credit, other rate differential, or
reduction in deductibles, and combinations of discounts, credits, rate differentiais, or
reductions in deduciibles, for properties on which fixfures oF consirEcion RcRmigues
demonstrated to reduce the amourit of loss In @ windstorm can be or have been installed
or implemensed. The prescribed form shall describe generally what actions the
~-policyholders may be able io take to reduce their windstorm premium. The prescribed
_ﬁu-m.M..-f,uﬁﬂqfnmﬁwuuppmvm'ﬁyﬁhqﬁmﬁrmﬂhﬂwhmuﬂhﬂwamle
and providing such discounts, credits, other rate differentials, or reductions in
mmﬁwmrnm.mﬂmehmlwmnmk



viewing and download from the Depariment of Financial Services' or the Office of
Inrurance Regulation's Internet webslie, The Financial Servicer Commisrion may adopt
rules fo implement this subrection,

(2)fa) ThFMﬂkaﬂﬂMfuhuﬁﬂﬂﬂeﬂnpﬁymﬁ umiform mitigation
ver{fication inspection form that shall be used by all ingurers when submitted by
policyholders for the purpose of foctoring discounts for wind inswrance. fn

the form, the commission shall reek input from inrurance, consiruction, and building
code representatives. Further, the commizsion shall provide guidance ar to the length of
time the ingpection rexwlts are valid. An insurer shall accept as valid a

miltigation verification form signed by the following authorized mitigation inspectors:
i. A home inspecior licenyed under 5. 468.83 14 who has compleed af leasi 3 howrs of
kurricane mitigation training approved by the Construction Indusiry Licensing Boord .
which includes hurricame mifigation technigues and compliance with the uniform
mitigation verification form and complerion of a proficiency exam;

2 A building code inspector certified under 5. 468.607;

3 A general, building, or residential contracior licensed under 5. 489.111;

4. A professional enginesr Hownsed under 5, 471.015;

5. A professional architect licenved under 5. 481.213; or

8. Any oiher individual or entity recognized by the inrurer ai posressing the necessary
“oualifications ko properfy complate a uniform mitigation verification form,
{B) An insurer may, but is nof required fo, accepi a form from any other person
pogsessing qualifications and experience acceplable to the inturer.

9. Petitioner is in doubt as to the proper interpretation of 5. 468.8319 (1h), Florida
Statules, in relation to its contemplated A geat referral fee arrangement by Petitioner or its

Contrastors and secks clarification of the following questions before engaging in such a practice:.

QUESTIONS FRESENTED TO DIVISION

Questiog 1. Is & licensed contractor or a licensed home inspectar under Florida
© «veo = dawlegally allowed to provide a flat refral fos 1o the insurance ngeat in light of the .
statutory prohibition of “mny compensation, inducement, or reward 1o any broker or
agent”™ for referrals, 8. 468.8319 (1)(h), when conducting wind mitigation inspections, as
contemplated in 5. 627.7117
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Question 2. Does the phrase “broker or agent,” used in 5. 468.8319 (1)(h), apply
" {0 insurance agents and therehy prohibit the inspector from offering the agest o referral
fee?

Question 3. Is the advertisement of such an incentive and/or referral fee by
insurance or agents nssociations & legally acceptable practice?
CONCLUSION
"Petifioner respectfully requests the Division issus & Declaratory Statement as to whether
the proposed activitics of the Petitioner and Agents as describad herein violate the provisions of
section 5. 468.8319 (1)(b), Florida Statutes, relating to inspections conducted under 5. 627.711,
Florida Statutes, ind performed by Petitioner's contracted Home Inspectors licensed under

-+, Chapter 468, Florida Statutes (Contractors), or any other applicable provision of Chapler 626,

Florida Statutes.

DATED this /2 _day of May, 2013.

Nick lnrossi
Authorized Representative
Capital City Consultng, LLC.
101 E. College Avenue Suite 303
Tallahassee, Florida 32301
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CERTIFICATE OF SERVICE
" I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished,

by hand delivery, to the Agency Clerk of the Department of Business and Professional
Regulation, 1940 N. Monroe Street, Tallahassee, FL 32359-1035, this y of Ma 13

Wick Iifossi .~/
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