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P ECLARATORY. EMENT

Petitioner, Robert-f. Koning, pursuant to Section 120:565, Florida Statutes, and Chapter 28-105,
Fla. Admin. Code, hereby petitions theDepartment of Business and Professional Regulation,

Construction Industry Licensing,Board {“Board”} for a declaratory statemént, and states:
Introductiain

Petitioner, Robert Koniing, maintains licensure as a Certified Division 1 contractor under Chapter

489.105(3} Florida Statutes. Petitioner’s-address is 8301 Joliet Straet, Hudson, Florida 34667;

telephone (727} 863-5147:
The statutory provisions. at Issué are'Part’XV of Chapter 468, Florida Statutes, and Sections 468.831

and.468.8311 Florida Statutes,
The.issués to be:deterinined. by declaratory statement are:

i} Whisthier Home Irispection Services defined at *468.8311 (2) (3) and (8).are within the scope of
licénsiite of 3 Cettified Divisidn 1 Gontractor when performing such services for existing or

potential clientele. - ‘provided they are not represénting themselves as a-parson who

specializestas a “Home Inspector”.




2)

3)

4

Discussion.
Historically; Division 1 Cbnt_l;a'cto'r's Have alwaysimaintdined:the:abilityto'perform home
inspectloh'services on ébﬁét’rﬂéti’o’r’i projects for their. clientele. Theseinspections have heen for
cliantele’s privite use:and kﬁbﬁlédgg-or for use as'a Home: Inspection selling document
.Hescribing:all conditions:of the construction to potential buyers.of the property: These
contractor provided:services have been on-going since thelincépticn of contractor licensing,
itself. In fact,:the Florida. B'a;-Ass'dc':lation"s Residential R.e'a'llE‘stat'e Contract Form requires
inspiection ofig.residence by a statedicensed contrictor as:a-condition of its-contract. This was a

standard. provision (and still:is) until Home Inspectors were:added as:an alternate in the recent

‘past,

Although some Horigjinspectois were.(and are) members 6 legitimate homie inspector
‘associations of drganizations,-many were not. In récent:ipastyears; a cottage industry of
uiilicensed'home inspgc-gp_r{and inspection entitiessbeganto flourish. These unregulated
persons-operated outside'the confines of licensed contracting:laws.and expanded to 3 plethora
of items ‘and issues being opinedon, along with ¢ode ¢iting scopes that were never intended to
beiexamined of evaluated By:aiunlicénsed entity performiirig home inspections. This.eventually
led’theilegislature'torbelievelit necessary to regulate these unregulated home inspection

services.

Since thede:activitigsithemselves represent a small:specialty:segment-of the construction

industry, requiring:that;applicantsifor home inspection'services meet the same requirements as




5)

6}

_ qualifying for a Djvision 1.Contractor’s license under Florida:Statute-489 would prevent many

who had been"pr__a_c't_icingt'hese’s_pecialty'service's from att":éi'nihg licéhsuie, sinte'they could not
meet the rigorous requirements-of Florida Statute 489,ét seq. In light of the foregoing, Florida
Statute:-468 — Part XV — Home:Inspectors - was created forlicensing and regulation of persons

specializing in Home Inspections-services.

‘Florida Statute 4§68 — Part%V — Horhe Inspectors - is self évidént by way of its structure in its

intent'to limit the scope of those'who attain licensure under its.provision to work scopes that
do notinclude any of the:prafessional services required’to be performed by licensed
contractors, pursuant toFlorida Statute 489 to wit; (emphasis added by author)

468:8311 - Definitions....

{4) “Home. inspectron seivices” means a limited visual examination of the following
-readﬂ' access:ble .-nsraﬂed 'S stems and comyg anents of i hame the structure, e!ectr.-ca!

compongnts, and. s:te. conditions that affect tf_:gn_e s_trqctufe, for the purposes ot providing a
written professional opinion of the condition.of the home.

Since the Home [pspector is-restricted to a “Limited Visual examination”, it limits the scope of
one:licensed under F$-468;as a Home Inspector to activities that do not involve disassembly or
destructive testing of construction:élements, Examinations further-or'deeper than “Limited
Visudl’ requife:the advanced training; testing, code familiarity'and education of a céntractor
licafised ptifsuaiitto the rigorousirequiréments of Florida Statute 489, et'sedi. Not-only do such
inspectionsialiways. féduire a contractorlicensed pufsiiant to Florida Statiita 489, but frequently
require, permiitting:pursuantto Florida Statute 553:Part-IV{ Florida Building Code) and Notice

requirements-pursuant;to Florida/Statute 5587




7) '£S:489.105 (3)idéfines a “contractaF” as.one whoy (ériphisis added by petitioner)

(3) “Contractor” means:thie person who is quolified:for, and sholl-only be responsible for,
the:projéct contracted for and-means, except as:exempted in-this part, the person'who,
for-compensation;: undertakes to, submits a bid:to; or does.himself or herself or by others
. constmct_-re giry alter _remodel; add to,. demolish,:subtract.from, or. improye any
building:or. structure, mc!udmg related :mprovements tored! estdte, for others orfor
resale to. othens, and:whosefob. scope is substaritially similar to the job stope described

in one'of the sithsequelitiardqrapbs of this subséction....

8) The petitionei«coiitends.thiat Home:Inspector Services certainly falls into the bread bhased brush
is not-specifically stated'within the confines of Florida-statute-489-for a Division 1 Contractar {or
Division 11). This however-would beiexpected since-the scope;of construction services listed in
489 is:not exhaustive of detaileéd'— furthermore.inspectioh dﬁtie’s are implied and understood
as necessary for each-and gye_ir,y‘mr_ustruction component(s). A Division 1 Contractor’s eligible
scope.of services include:stuceo; masonry; painting; tile‘setting; carpentry, trim carpentry,
fenestration, excavation,.coiicrete, drywall, etc... and requires the:supervision, coordination
and responsibility forall aspects anid systems of the cohstriiction installed by the contractor
delinéated in. 489 as'specific scopesiof-work: The.statute'is broad in its-overall conceptual.
descriptionifor’éonstivction-and reconstruction work, supran AH construction work is-dllowed'to
be performed afid Supérvised-by:a licensed Division'1 . Contractor uniess:itis required to be
‘performed by:a.Division 2 Contractor pursuant:to the:specific list codified'at 489.113.

Spedifically:




489:113. Quadilficationstfor practice; restrictions.—

(3} ﬁ:‘con'im'ctorshb"n“s'ubcon'tr'act all eleetrical, wieckdnical, plumbing,.robfing, sheet
meta! sw;mmmg poalf and;mr—condmanmg ‘work, inless: siich cofitractoriholds a.state
,cemf icdte.or reg:strat:on in thé.i respectfve,trade cdtegory, Fowever:..

9_)' Thé:Flotida Building Code;.Residential and Florida Building"Gode; Existing-are both required
testing and working:documents for:all. Division 1 Eontractorsiand contain',(_i‘nf:'luding but not
limited to) code compliance:provisions for; the structure, électrical system, HVAE system, foof
c‘oﬁéﬁih'g;,i:lh"i‘ri'biifg}sv:;tém,_.iﬁté“ritiri’co'rr.\ponents, 'e)'cte.ridf-co"m‘pdnents, and site conditions that
affect the:structure: This list ofitems is alt that a licensed :,qulr)e,{nspectm'must inspect, yet this
list is*a,bare-minimum:of compliance Jtems required by theactual code dealt'with by a licensed
contractor constructing a residence: Additionally;-a.licensed contractor is.completely familiar
with:residentialiappliafices,. apporténances, wall:appointments, and “trimmings” associated

with homes - for both néw-and existing:construction.

10} ThejHome:Inspector Statuteacknowledges that'such servites-may he.exempt from licensing

under; its, provisions by'way of the folloiving section:
. L]
[468:831 Exemiptions.—Theéifollowing persons.are.notreguired to comply with:any
DFOVISION of thisports
i"I') An-dathorized.government émployee of the:Uiilted:States, this Staté, or dny
.mumcapahty, courity, or'other: -political Subdivision who's conducting home-inipection:
SEivices withiii- theaschpe of that: employment as. Iang gsithe émployee.doés.not hiold out
!_for hire toithe genéral public.of ‘otheérwise. engage-in home iHSpection Seivices.
(2) A:person dcting.within Kis\6r Heraiithdrized:scope-of practice asJicensed under:
Jfederdl, state; of.iocal.codés or-statutes; except! ‘when siich person Holds:himself or
herself-outifor.hire toithe.public as a “certified'hiome. mspector;"" *registered home
"inspector/* “Yicensedifiome inspector,” "home-inspectar,” “professional-home-inspector,”
‘or anyrcombinar!on thereof stating or implying'iicensure: under this part:

' (Emphigsis ad’&ed;tqyspeﬁtionerj




€onclusion
11) All inspetion services.not relegated by statute.as belongingto the local. building official are
itrinsicaliyintertwined Withitheiconstruction services and scopes contained within Florida
statuté:489. Fuithermoreiinspection.of'the in-progress-by.a Divigion 1 contractor is not only a
required part of the construction processes, but have-always been-a: delegated statutory duty of

a licensed Bivision 1,contractor. Thereforé these services'aré “[2} A.person octing within his

o

of her:guthorizéd scopé.of prdctice.os'licensed under:fedetal, stite; or local codes-or statutes.

as:stated.in the exeniptiori above:. The proof of compétericy and’autharized seope of practice
can further-be found inithe current:(01/01/2012) statutory grandfathering provisionof the
Home Inspector Statute:468.8324:

468.8324 Grandfather clause.—
{1y Apeison who pérforms home inspection sérvices may qualify for licensure os a
home inspectorufidér this'part.if the person-submits an appfication to the department
postmarked:on or-before-July. 1, 2012, which shows:that:the applicant:
"fa} Possesses:certification:as-a one- and'two-family dwelling inspector issued by the
Anternational:Gode Council or the Southern Building Gode:Congress International;
(b} Hasbeenicertified as a one- and two-fomily dwelling inspector by the Florida
Bu:!dmg Code Administrators;and Inspectors Board-under part Xl of this chapter; or
¢} _Possesses a Division I'ontractor license urider pdrt | of ¢hapter 483.
{Emphiasis.added By petitioner)

12) Pétitioner: is ani affécted person in need of a detlaratory statemerit. As a certified Division 1
Contractdr, petitioneér should be. allowed under Flofida law to continue {as befdre) to conduct
HomesInspections without:the financial burden of an additional license, costiof maifitaining an
additiohal. kicefise, iadditional insarance polity, and additional continuing education
requirements+of+the: speciaity license. These costs ‘are substantial and -affect the petitioner’s
ability-to competitively perform and impact the public by increasing the:cost for such inspection

services:




13) NOW WHEREFORE, Petitioner réspectfully fequests.the Board to'issue-a declaratory statement
finding that Home Inspecticn.sefvices are. “within the.scope” of:a properly licensed Division 1
Contractor pursuant to FS 489 provided the Division 1 Contractor does not hold himself out

specifically-as a “Home Inspector”licensed under Flarida Statute 468 — Part XV.

Respectfully Submitted,

Ll

Robert J. Koning

8301 Joliet Street
Hudson, Florida 34667
727-863-5147
Petitioner

'458.8311 Definitions.—As'used in this part; the tarm:

{2) "Home” means any residential'real property; or manufactured:or modular home; which is a single-family dwelling,
duplex, triplex, quadruplex, condominiuin unit, or cooperative.unit. The term:does not include the common areas of
condominiums or cooperatives.

{3] "Home inspectar’ means any person:who provides or offers'to provide home inspection services for a fee or other
compensation,

(4) “Home inspection services” means-a limited visual examination of the following readily accessible installed systems
and components of athome:rthe structure, electrical'system, HYAG system, roof covering, pluriibing system, interior
components, exterior components, arid site conditions that affect the structure, for the purposes of providing a vritten
professional opinicn of the condition of the home.

Histofy,—s..3; ch. 2007-235; s. 16, ¢h. 2010-106; s. 8, ch. 2010:175.
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