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Mark Cohen, J.D., LL.M.           
    
       January 24, 2017 
 
Mr. Nick Gromicko 
Chief Operating Officer 
InterNACHI 
1750 30th Street, No. 301 
Boulder, CO 80301 
 
 RE: Homesafe’s IR Patents 
 
Dear Nick: 
 
 You asked for my opinion on whether Homesafe owns the exclusive rights to use infrared 
technology in home inspections, as it has repeatedly claimed or implied.  This letter responds to that 
request.   
 

I am not a patent lawyer, but a patent lawyer is unnecessary because the answer requires no 
engineering or technical analysis. After several years of legal wrangling with Homesafe that included 
written discovery, depositions of Homesafe and its President, numerous motions, mandatory 
mediation, consultation with the Infraspection Institute, and numerous hours of legal and factual 
research, I am intimately familiar with this issue and I am highly confident in my analysis. 
 
Conclusion 
 

Homesafe does not own the exclusive rights to use IR technology in home inspections. 
 

I. PATENT RIGHTS 
 
A. Summary of the Law 
 

The U.S. Patent and Trademark Office (USPTO) may grant a utility patent to any person or 
entity that “invents or discovers any new and useful process, machine, article of manufacture, or 
composition of matter, or any new and useful improvement thereof.”  (Emphasis added). The law 
defines a process as “a process, act, or method, and primarily includes industrial or technical 
processes.”   
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 Homesafe owns several utility patents.  Of primary interest to home inspectors using IR 
technology are U.S. Patents 8764285, 7445377, and 7369955.  The claims Homesafe presented to the 
USPTO for those patents are attached.  Homesafe owns other patents not directly relevant here. 
   

The claims Homesafe presented to the USPTO are critical because the U.S. Supreme Court 
held that both literal infringement and infringement under the “doctrine of equivalents” require 
an element by element comparison.  Warner-Jenkinson Co., Inc. v. Hilton Davis Chemical Co., 
520 U.S. 171 (U.S. Sup. Ct. 1997).  In plain English, if a patented process requires an inspector 
to use five steps, for example, and the inspector accused of infringement uses only some of those 
steps, the inspector is not guilty of infringement. A patent owner gets no rights to a patented 
process beyond those set forth in the patent itself. 
 

Under the doctrine of equivalents, a product or process that does not literally infringe 
upon the express terms of a patent claim may nonetheless be found to infringe if there is 
“equivalence” between the elements of the accused product or process and the claimed elements 
of the patented invention.  Graver Tank & Mfg. Co. v. Linde Air Products Co., 339 U.S. 605 
(1950).   Each element in a patent claim is deemed material to defining the scope of the patented 
invention, and thus the doctrine of equivalents must be applied to individual elements of the 
claim, not to the invention as a whole.  
 
B. Analysis 
 
 1. Patent 8764285 

 
As you can see, Homesafe made two claims for this patent. Generally, home inspectors 

complete an inspection in two to three hours.  They do not have time to create a 10-degree 
temperature differential, which is one of the steps in Homesafe’s process.  Nor are inspectors 
likely to maintain a database of thermal images, another step in Homesafe’s process.   

 
2. Patent 7445377 
 
This patent also contains two claims.  Again, the typical home inspector will not have 

time to create a 10-degree temperature differential. 
 
3. Patent 7369955 
 
This patent pertains primarily to indoor air quality, an issue that is not something home 

inspectors are required to check as part of InterNACHI’s Standards of Practice. 
 
My opinion is that any home inspector using an IR camera for any purpose as part of 

his/her inspection does not violate Homesafe’s patent rights unless the inspector is employing 
each step contained in one of Homesafe’s patent claims or equivalents of each step. 

 
 
 
 

 

https://1.next.westlaw.com/Document/Icad8735494d811d9bc61beebb95be672/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051d00000156c769972c8b9dc2ba%3FNav%3DCASE%26fragmentIdentifier%3DIcad8735494d811d9bc61beebb95be672%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0a45a32bcf3156dfe13d8e1dfb9c6bed&list=CASE&rank=1&grading=na&sessionScopeId=f38752118865b634b145bf587ead8578871cc62201e4d2035c0de67c43a7916f&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Icad8735494d811d9bc61beebb95be672/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051d00000156c769972c8b9dc2ba%3FNav%3DCASE%26fragmentIdentifier%3DIcad8735494d811d9bc61beebb95be672%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=0a45a32bcf3156dfe13d8e1dfb9c6bed&list=CASE&rank=1&grading=na&sessionScopeId=f38752118865b634b145bf587ead8578871cc62201e4d2035c0de67c43a7916f&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I6b2944d29c2511d9bc61beebb95be672/View/FullText.html?originationContext=docHeader&contextData=(sc.DocLink)&transitionType=Document&needToInjectTerms=False&docSource=7ed1695d12924cf1b03887b875979c62
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950117294&pubNum=0000708&originatingDoc=I6b2944d29c2511d9bc61beebb95be672&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950117294&pubNum=0000708&originatingDoc=I6b2944d29c2511d9bc61beebb95be672&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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II. COMMON LAW RIGHTS 
 
Homesafe also claims common law rights in IR technology in home inspections, but I not 

aware of any instance in which Homesafe has detailed what common law rights it claims or what 
the basis for such claims would be. 

 
According to the Infraspection Institute, the use of thermal imaging systems to inspect 

homes and buildings to detect and document thermal patterns associated with the building 
envelope and electrical and mechanical systems is a practice that has enjoyed use throughout the 
world since at least the 1980’s.  Thus, the use of an IR camera, by itself, is not something 
Homesafe could patent because that would not be “new,” as is required for a patent. 
 

III. OTHER CONSIDERATIONS 
 
In addition to the foregoing, I believe Homesafe would face significant obstacles if it 

attempts to sue a home inspector for patent infringement.  First, because Homesafe allowed its 
corporate status to lapse and then its owners formed a new corporation with the same name, 
Homesafe may lack standing to make such claims.  See, the attached Order by the U.S. 
Magistrate Judge issued in Homesafe Inspection, Inc., v. Hayes, 3:14-CV-209-SAA (U.S. Dist. 
Ct., N. Dist. Mississippi).  Second, there is evidence Homesafe fraudulently misrepresented the 
scope of its rights in IR technology, so any suit by Homesafe against an inspector might present 
the inspector with an opportunity to assert fraud as a defense and/or counterclaim for fraud and 
civil R.I.C.O. violations. 

 
Obviously, each case will be fact specific.  InterNACHI members threatened or sued by 

Homesafe should first review Homesafe’s patent claims to determine whether they are 
employing all the steps (or equivalent steps) in any of Homesafe’s patent claims.  If they are not, 
they can safely ignore the letter, but I ask that they forward all such communications to me.  If 
Homesafe sues an InterNACHI member, the member should notify InterNACHI promptly 
because InterNACHI may want to defend them or volunteer to provide co-counsel. 

 
      Sincerely, 

 
Mark Cohen 

 
       MARK COHEN 

 
 

 
 



Claims Patent 8764285 
 
The invention claimed is:  
 
1. A computerized method for facilitating inspection of a residential building comprising the 
steps of Turning on heating/air-conditioning in said residential building to create a temperature 
differential of 10.degree. F. between the interior and exterior of said residential building and to 
create air flow to provide thermal contrast; operating a thermal image camera to obtain thermal 
images of a plurality of residential building components, within 4 hours of turning on said 
heating/air-conditioning in said residential building wherein at least some of the images are 
indicative of an anomaly in said residential building components; maintaining a database of said 
thermal images obtained using said thermal image camera for said residential building 
components on a computer; scanning said database for selected thermal images of residential 
building components using a database management program to locate a reference image; 
comparing thermal images of a plurality of residential building components to said reference 
image to facilitate inspection of a residential building and further comprising the step of turning 
on substantially all exhaust blowers in said residential building to increase contrast of said 
thermal images.  
 
2. The method of claim 1 wherein said anomaly is indicative of an electrical defect in said 
residential building components. 
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